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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned deficiencies, additions
to tax for failure to file tinmely pursuant to section 6651(a)(1),
and accuracy-rel ated penalties pursuant to section 6662(a) wth

respect to petitioners’ Federal incone tax as follows:!?

IAIl section references are to the Internal Revenue Code in
(continued. . .)
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Addition to Tax Penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
2004 $7, 965 $645. 00 $1, 593. 00
2005 9, 634 940. 75 1, 923. 80

The i ssues we nust decide are: (1) Wiether the burden of
proof has shifted to respondent pursuant to section 7491(a); (2)
whet her petitioner husband was an enpl oyee or an i ndependent
contractor of Tenple University; (3) whether petitioners are
entitled to deduct business expenses reported on their returns on
Schedules C, Profit or Loss From Business; (4) whether
petitioners are entitled to deduct enpl oyee business and
m scel | aneous expenses reported on their returns on Schedul es A,
Item zed Deductions; (5) whether petitioners are liable for the
additions to tax under section 6651(a)(1) for failure to file
tinmely returns; and (6) whether petitioners are liable for
accuracy-rel ated penalties pursuant to section 6662(a).

FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opi nion by reference and are found accordingly. At the tine they
filed their petition, petitioners were residents of Pennsyl vani a.

Petitioners are husband and wife (hereinafter referred to

Y(...continued)
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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individually as M. Robinson or Ms. Robinson, respectively) who
filed joint tax returns for their 2004 and 2005 tax years (the
years in issue).

During the years in issue M. Robinson was enployed as a
full-time professor at Rowan University, where he taught cl asses
related to crimnal justice. Over the past several decades, M.
Robi nson has earned incone periodically fromother activities
such as witing training curriculuns for police officers and
provi di ng expert testinony. Since 1985 a |arge part of his
out side work has included teaching classes at Tenple University
(Tenmpl e) and preparing curriculunms for Tenple's training
pr ogr ans.

Al t hough respondent sonetines characterized M. Robinson's
position at Tenple as adjunct professor, M. Robi nson was
technically a vocational instructor. The courses he taught were
not part of the university's regular curriculum rather, they
were part of its Crimnal Justice Training Program (CJTP). The
courses offered through the CITP were not offered for college
credit to regular Tenple students. Instead, the students M.
Robi nson taught were usually police officers or other crimnal
justice personnel enrolled in the CITP s Minicipal Police
Acadeny. The students usually were assigned to the CITP s
Muni ci pal Police Acadeny by a Pennsylvania State | aw enforcenent

trai ni ng comm ssion such as the Pennsyl vania Comm ssion on Crine
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and Del i nquency or the Municipal Police Oficers’ Education and
Training Conm ssion. |In nost cases, Tenple operated the courses
under a contract billed to the Coonmonweal th of Pennsyl vani a.

M . Robi nson was not responsible for managi ng the enrol | nent
in his classes, and Tenple provided himw th cl assroom space.
M . Robi nson bore no risk of loss fromunderenrollment in the
courses, and he had no possibility of earning a profit in excess
of his agreed conpensation from Tenple. The curricula he wote
were prepared at the direction of Tenple, which set the deadline
for his finished product. The topics to be covered in the
curricula were conveyed to himby Tenple, but frequently they
were mandated by the State comm ssions that contracted with
Tenple. Sonetinmes M. Robinson was responsible for only a
portion of the curriculum at other tines he wote or edited the
entire curriculum The conpleted curricula becane the property
of Tenpl e.

M . Robinson was paid an hourly rate for teaching and a fl at

rate for updating curricula.? Before 2003 M. Robi nson earned

2Al t hough the docunments the CITP submitted to Tenple's
payrol | departnment to report conpensation due to M. Robinson
provi de nunmbers of hours and hourly rates for his work updating
curricula, those docunents are inconsistent wwth the “Curricul um
Devel opment Proposal” also in the record, which provides a flat
fee for updating curriculuns. Because the docunents submtted to
the payroll departnent are generic, because the “Curricul um
Devel opnent Proposal” stated the full ambunt M. Robinson woul d
be paid before the tinme he had conpl eted the task, and because
the “Curricul um Devel opnent Proposal” provides significantly nore

(continued. . .)
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substantial incone fromteaching and updating curricula at
Tenpl e, sonetinmes as nmuch as $35, 000 per year. However, in
recent years he has not been hired as often by Tenple. During
2004 M. Robinson received $1,295 from Tenpl e for teaching 8 days
during the Mnicipal Police Acadeny, which net from My to
Cct ober, and $500 for updating one curriculum His teaching
services and his curriculumupdating services were engaged under
separate agreenents entered at different tinmes. During 2005 M.
Robi nson received $4, 145 from Tenpl e for teaching portions of
three different courses, and he received $900 for updating
curricula. Hi's 2005 incone from Tenple was paid pursuant to four
separ ate agreenents between M. Robinson and Tenpl e.

From 1985 until 1996 Tenple treated M. Robinson as an
i ndependent contractor and reported his income on Forns 1099-
M SC, M scel | aneous | ncone.® Begi nning around 1996, Tenpl e began
to treat M. Robinson as an enpl oyee and report his incone on
Forms W2, Wage and Tax Statenent. M. Robinson requested that
Tenpl e treat himas an i ndependent contractor, but Tenple
refused. Nonethel ess, petitioners continued to report M.

Robi nson’s incone on their Schedule C as if he were an

2(...continued)
detail about the agreenent between the parties, we conclude that
M . Robinson was paid a flat fee for his work updating curricul a.

SPetitioner testified that Tenple used to report his incone
on Form 1099-C, but we assune he neant Form 1099- M SC,
M scel | aneous | ncone, and not Form 1099-C, Cancell ation of Debt.
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i ndependent contractor. During the years in issue, Tenple
treated M. Robinson as a part-tinme enployee and i ssued hi m Forns
W 2.

Tenple did not provide M. Robinson with an office, and he
conpleted his work for Tenple out of an office in his honme. His
of fice at honme occupi ed 200 square feet of his 3,500-square-foot
home. During the years in issue his office was not used by
anyone el se except to pass through it.

During the years in issue Ms. Robinson was enpl oyed as the
general manager for Influence Marketing, a wholly owned
subsidiary of QVC, Inc. As general manager, she was in charge of
two operations: One in nearby Pennsylvania and one at the Ml
of America in Mnnesota. Ms. Robinson’ s operations are retai
| ocations and also attract tourists who receive tours of the QVC
facility. Additionally, the operation in Pennsylvania has an
audi ence venue that hosts a variety of events including
interviews with celebrities who endorse QVC products. Ms.

Robi nson was responsible for the profitability of both |ocations
and had control over “strategic initiatives”.

M's. Robinson was eligible for rei nbursenent of her
enpl oyee-rel at ed expenses. She made a nunber of trips to visit
the Mall of America in Mnnesota, and each of those trips was

reinbursed in full by Influence Marketing. |In total, she was
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rei nbursed for expenses of $9,886.10 and $8, 436. 23 during
petitioners’ 2004 and 2005 tax years, respectively.

Petitioners were involved in a prior dispute before the Tax
Court regarding whether M. Robinson qualified as an i ndependent
contractor when he perforned services for Tenple. That dispute
ended when the Internal Revenue Service (IRS) stipulated that
petitioners had no deficiency for the year there in issue. W
take judicial notice of the stipulated decision entered in the
case at docket No. 10791-04S on Novenber 2, 2004.

Petitioners filed late tax returns for the years in issue.
The IRS did not receive petitioners’ 2004 tax return until Apri
19, 2007, and it did not receive their 2005 tax return until June
13, 2007.

On a Schedule C attached to their 2004 tax return,
petitioners reported incone of $1,795 and expenses totaling
$25, 164 relating to M. Robinson’s services to Tenple. On a
Schedul e A attached to their return, petitioners also clained a
m scel | aneous deduction of $23,597, in excess of the 2-percent
l[imtation. The largest portion of that deduction was from
enpl oyee busi ness expenses M's. Robinson incurred in her
enpl oynent as a nmanager with Influence Marketing. M. Robinson
al so cl ai ned deductions for enpl oyee busi ness expenses fromhis

position as a professor at Rowan University.
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Petitioners reported simlar expenses on their 2005 tax
return. On their Schedule C for 2005, petitioners reported
i ncome of $4,045 and expenses totaling $26,826 from M.

Robi nson’s work at Tenple. On their Schedule A, petitioners
claimed a m scell aneous deduction of $24,030, in excess of the
2-percent limtation. Mst of the deductions on their Schedule A
were from unrei nbursed enpl oyee busi ness expenses petitioners
clainmed fromboth of their full-tinme jobs.

On Novenber 14 and Decenber 12, 2007, respondent mail ed
letters to petitioners notifying themthat respondent was
exam ning their 2004 and 2005 tax returns. During the
exam nation petitioners did not provide any docunentation
substantiating their reported expenses. Instead, M. Robinson
repeatedly insisted throughout the exam nation that the exam ning
of ficer needed to first separately consider whether he qualified
as an independent contractor with regard to the services he
performed for Tenple.

On June 3, 2008, respondent issued petitioners a notice of
deficiency for the years in issue. |In the notice of deficiency,
respondent asserted that: (1) M. Robinson was an enpl oyee of
Tenpl e and not an i ndependent contractor; (2) petitioners were
not entitled to deduct the Schedul e C expenses reported on their

returns; and (3) petitioners were not entitled to deduct the
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enpl oyee busi ness and m scel | aneous expenses reported on their
returns.
Petitioners tinely filed a petition seeking redeterm nation
of the deficiencies, additions to tax, and penalties.
OPI NI ON

VWhet her the Burden of Proof Has Shifted Under Section
7491(a)

We consider as a prelimnary matter petitioners’ contention

that the burden of proof has shifted to respondent pursuant to
section 7491(a). Cenerally, the Comm ssioner’s determ nation of
a deficiency is presuned correct, and the taxpayer has the burden

of proving it incorrect. Rule 142(a); Wl ch v. Helvering, 290

U S 111, 115 (1933). Section 7491(a)(1l) provides an exception
that shifts the burden of proof to the Conm ssioner as to any
factual issue relevant to a taxpayer’'s liability for tax if: (1)
The taxpayer introduces credible evidence with respect to such

i ssue; and (2) the taxpayer satisfies certain other conditions,

i ncl udi ng substantiation of any item and cooperation with the
Governnent’s requests for w tnesses, docunents, other
information, and neetings. Sec. 7491(a)(2); see also Rule

142(a) (2). Taxpayers bear the burden of proving that they have

met the requirenents of section 7491(a). Rolfs v. Conmm ssioner,

135 T.C. 471, 483 (2010).
Petitioners contend that they have satisfied the

requi renents of section 7491(a) and that the burden of proof as
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to all factual issues affecting the deficiencies in their taxes
shoul d be shifted to respondent. Respondent contends that the
burden should not shift because petitioners have not
substantiated their claimed expenses and did not cooperate with
respondent’s requests for docunentation. W agree with
respondent that the burden of proof remains with petitioners
because, as we explain below, we conclude that petitioners have
failed to substantiate their reported expenses.
1. Whether M. Robinson Qualified as an Enpl oyee or an

| ndependent Contractor Wien He Rendered Services to Tenple
Uni versity

Whet her a taxpayer is an independent contractor or an
enpl oyee i s deci ded by applying conmon | aw principles to the

specific facts and circunstances of the case. Nationw de Mit.

Ins. Co. v. Darden, 503 U.S. 318, 323-325 (1992); Weber v.

Comm ssioner, 103 T.C. 378, 386 (1994), affd. 60 F.3d 1104 (4th

Cr. 1995). For guidance on whether a worker qualifies as an
enpl oyee under common | aw principles, courts have generally

| ooked to the Restatenent of Agency. Cnty. for Creative

Non- Vi ol ence v. Reid, 490 U. S. 730, 752 n.31 (1989). Relevant

factors include: (1) The degree of control exercised by the
principal; (2) which party invests in the work facilities used by
the worker; (3) the opportunity of the individual for profit or

| oss; (4) whether the principal can discharge the individual; (5)

whet her the work is part of the principal’s regular business; (6)
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t he permanency of the relationship; (7) whether the worker is
paid by the job or by the tinme; (8) the relationship the parties
believed they were creating; and (9) the provision of enployee

benefits. See Ewens & MIler, Inc. v. Comm ssioner, 117 T.C

263, 270 (2001); DeTorres v. Conm ssioner, T.C Meno. 1993-161

see also 1 Restatenent, Agency 2d, sec. 220 (1958). W consi der

all of the facts and circunstances of each case, and no single

factor is dispositive. Ewens & MIller, Inc. v. Conm Ssioner
supra at 270.

Respondent argues that M. Robinson’s working arrangenent
wth Tenple is simlar to the taxpayers’ positions as adjunct

professors in Potter v. Comm ssioner, T.C Meno. 1994-356, and

Bil enas v. Conmi ssioner, T.C. Menp. 1983-661, and that M.

Robi nson simlarly should be treated as a part-tinme enployee. In
both of those cases the taxpayers were hired by their respective
uni versities as adjunct professors to teach senester-long cl asses
on a class-by-class basis. The schools determ ned which courses
t hose adj unct professors would teach and where they woul d teach
them The schools managed enrollnment in the courses and provided
cl assroom space. In both cases the universities treated the
rel ati onship as an enpl oyer-enpl oyee rel ati onshi p.

However, certain aspects of the instant case are nore

simlar to Reece v. Conm ssioner, T.C. Mnob. 1992-335, in which

we held that the taxpayer’s position as an instructor for



- 12 -
sem nars he conducted as part of a university’'s executive
educati on programwas that of an independent contractor, not an
enpl oyee. I n Reece, the taxpayer was enployed by the university
as a full-tinme professor, and the taxpayer conducted corporate
sem nar services to multiple clients in his spare tine. Sone of
the sem nars he designed and | ed were taught through the
executive education programat the university, in classroons
supplied by the university. The semnars |led by the taxpayer
were short and were not offered for college credit. The
university considered the taxpayer’s sem nar work separate from
his work as a professor and treated him like its other sem nar
instructors, as an independent contractor.

The principal’ s degree of control over the details of the
taxpayer’s work is the nost inportant factor in determning
whet her a common | aw enpl oynent rel ationship exists. See

Cl ackanmas Gastroenterol ogy Associates, P.C. v. Wlls, 538 U S.

440, 448 (2003); Weber v. Commi ssioner, supra at 387. 1In an

enpl oyer - enpl oyee rel ati onship the principal nust have the right
to control not only the result of the enployee’s work but al so

the means and nethod used to acconplish that result. Packard v.

Commi ssioner, 63 T.C. 621, 629 (1975); Youngs v. Conm ssi oner,

T.C. Meno. 1995-94, affd. w thout published opinion 98 F.3d 1348
(9th Cr. 1996). The degree of control necessary to find

enpl oyee status varies according to the nature of the services
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provi ded. Weber v. Conm ssioner, supra at 387. Were the nature

of the work is nore independent, a | esser degree of control by
the principal may still result in a finding of an enpl oyer-

enpl oyee rel ationship. Potter v. Conm ssioner, supra; Reece V.

Conmi sSsi oner, supra.

In each of Potter, Bilenas, and Reece, we concluded that the

t axpayer’s position as a professor (whether adjunct or otherw se)
required a certain degree of independence. Yet in Potter and
Bi l enas we concl uded that the taxpayer’s work as an adj unct
prof essor nonethel ess resulted in an enpl oyer-enpl oyee
relationship. In Reece we stated that although the taxpayer’s
full -time job as a professor was no doubt that of an enpl oyee
despite the degree of independence inherent in that position, the
ci rcunst ances of the case did not warrant extending that
relationship to cover the taxpayer’s services as a sem nar
instructor for the university’'s executive education program

The anount of control Tenple exercised over M. Robinson in
his work as a vocational instructor is somewhere between that
exerci sed over the adjunct professors in Potter and Bil enas and
t hat exercised over the sem nar instructor in Reece. 1In both
Potter and Bilenas the university mandated the courses the
respective adjunct professors were to teach, and in Bilenas the
school even sel ected the textbooks and syl |l abuses he was to use.

In contrast, in Reece the taxpayer wote his own course materials
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and syl | abuses even though those materials were published by the
school and were not permtted to be sold separately. M.
Robi nson prepares the curricula for the courses he teaches.
Sonetinmes he is in charge of witing and editing the entire
curriculum at other tines he wites only a portion of it.
However, M. Robinson does not select the topics to cover in the
curricula; they are chosen by the State police conm ssions that
pay Tenple. As in Reece, Tenple publishes the work produced by
M. Robinson and distributes it wwth the course material s.
Accordingly, Tenple exercises |less control over M. Robinson' s
teaching work than the universities in Potter and Bil enas, but
nore than the university in Reece.

A significant distinction between the instant case and the

Potter, Bilenas, and Reece cases is that in the instant case part

of M. Robinson’s work for Tenple during the years in issue
consisted of witing and updating curricula. H's work on the
curricula was separate and distinct fromhis teaching, and he was
conpensated for that work by the job. Although the taxpayer in
Reece wrote his own curricula, he was not conpensated for doing
so and wote the curricula only to facilitate his teaching. The
only control Tenple asserted over M. Robinson’s work updating
curricula was to set the deadlines for his work and convey the
general topics he was to cover. Tenple did not exercise control

over how M. Robinson conpleted the curricula
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The control test suggests that M. Robinson was an

i ndependent contractor. See Packard v. Conm ssioner, supra at

629; see also Bernstein v. Universal Pictures, Inc., 517 F.2d

976, 980 (2d Cir. 1975) (although conposers contracted for a
specific output, they worked at their own pace at hone and were
not subject to day-to-day supervision, suggesting independent
contractor status because the principal had no right to control
t he manner of perfornmance).

As to the second factor, Tenple provided the facilities
where M. Robi nson taught but did not provide himan office or
any other space in which to wite and update curricul a.

The third factor asks whether the individual had the
opportunity for profit or loss. It is true, as respondent
asserts, that M. Robinson’s opportunity for profit or loss did
not depend upon the level of enrollnment in his classes. However,
petitioners contend that the opportunity for profit or loss in
M. Robinson’s job as a police trainer did not consist of an
opportunity for profit or loss in individual courses he taught
but rather in how many courses he was hired to teach each year.
M. Robinson testified that although nost of his outside income
has conme from Tenpl e, he has al so recei ved conpensation from
provi di ng expert testinony, conducting other training, and
curriculumwiting. In Reece the taxpayer |ikew se provided

services as a semnar instructor both to the university and to
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ot her organi zations. Unlike the taxpayer in Reece, M. Robinson
recently has not been successful at soliciting other buyers for
his services. However, the fact that he has not been successful
does not change the nature of his business.

The fourth factor requires us to consi der whether the
princi pal could discharge the individual. Because petitioners
did not provide copies of M. Robinson’s contracts with Tenpl e,
it is difficult to assess the discharge authority factor.
However, the record does contain several letters from Tenple to
M . Robi nson that suggest he was hired for individual jobs
several tines each year. During 2004 he was separately hired to
teach eight classes and to update curricula, and during 2005
Tenpl e entered into four separate agreenments with M. Robinson
Bei ng repeatedly asked to performdiscrete tasks under varying
paynment ternms suggests that if Tenple had not satisfied with M.
Robi nson’ s performance, its recourse woul d have been to not hire
himfor any nore projects, rather than to di scharge him

The fifth factor asks whether the work perfornmed by the
t axpayer was part of the principal’s regular business. Tenple is
primarily a university and not a police training acadeny.

Al though teaching is part of its business as a university, the
type of teaching that is central to its mssion is teaching for-
credit courses conpleted by regularly enrolled students.

Teachi ng noncredit courses to police officers through contracts
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wi th the Commonweal th of Pennsylvania is not an essential part of
Tenpl e’ s regul ar busi ness.

The sixth factor requires us to consider the permanence of
M. Robinson’s relationship with Tenple. Although he has been
involved in the CITP for many years, M. Robinson’s duties
teaching and witing curricula have fluctuated throughout that
period and recently have been very mninmal. During 2004, for
i nstance, M. Robinson taught only 8 days and updated one
curriculum Moreover, each of those assignnents was a separate
engagenent with Tenpl e governed by different paynent terns.
Duri ng 2005 he engaged in four separate agreenents with Tenpl e
for remuneration totaling only $5,045. His position at Tenple is
significantly | ess permanent than that of the taxpayer in Potter,
who had taught senester-long courses for nmany consecutive years.
Again, M. Robinson’s situation is nore simlar to that of the
t axpayer in Reece, who had been teaching sem nars through the
uni versity’s executive education program for many years but
taught multiple small semnars for 12 to 25 days each year.

The seventh factor asks whether the taxpayer was paid by the
job or by the tine. M. Robinson was paid an hourly wage for his
teaching duties, but he was paid a set fee for the curricula he
wote. The hourly wage he received for teaching is consistent
wi th an enpl oyer-enpl oyee rel ati onship, but the set fee for

witing curricula suggests an i ndependent contractor
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relationship. See C.C_ Eastern, Inc. v. NLRB, 60 F.3d 855, 859

(D.C. Cir. 1995) (that drivers were paid by the job suggested

i ndependent contractor status); Marco v. Accent Publg. Co., 969

F.2d 1547, 1550 (3d G r. 1992) (that a photographer was paid by
the job suggested i ndependent contractor status); Janes V.

Comm ssioner, 25 T.C. 1296, 1300 (1956) (that a doctor was given

an annual salary and was not paid by the job suggested enpl oyee
status).

The eighth factor exam nes the relationship the parties
believed they were creating. Since 1996 Tenple has issued M.
Robi nson Forns W2, and it denied his requests to issue him Forns
1099-M SC. From Tenpl e’ s perspective, M. Robinson was a part-
time enployee. Tenple' s treatnent of M. Robinson as an enpl oyee
is different fromthe taxpayer’s treatnment in Reece, where the
university did not consider the taxpayer’s services as a sem nar
instructor to be within an enploynent relationship; but it is
consistent wwth the way the universities treated the adjunct
professors in Potter and Bil enas.

The ninth factor asks whether the alleged enpl oyer provided
enpl oyee benefits. M. Robinson received no enpl oyee benefits
from Tenpl e.

Considering all of the foregoing facts and circunstances and
appl ying common | aw princi ples, we conclude that M. Robi nson was

an i ndependent contractor at Tenple during the years in issue.



- 19 -

[11. Whether Petitioners Are Entitled to the Deductions They
Clai ned for Each Year

Deductions are a matter of |egislative grace, and taxpayers
generally bear the burden of proving their entitlenent to the

deductions clained. Sec. 6001; INDOPCO, Inc. v. Conmi ssioner,

503 U.S. 79, 84 (1992). Section 162(a) permts “as a deduction
all the ordinary and necessary expenses paid or incurred during
the taxable year in carrying on any trade or business”. To be
deducti bl e, ordinary and necessary expenses nust be “directly
connected with or pertaining to the taxpayer’s trade or
busi ness”. Sec. 1.162-1(a), Income Tax Regs. Additionally,
section 212 generally allows the deduction of ordinary and
necessary expenses paid or incurred during the tax year for the
production or collection of inconme. Sec. 1.212-1(d), I|ncone Tax
Regs. The deduction for such expenses nust be reasonable in
anount and bear a reasonable and proximate relationship to the
production or collection of taxable incone. 1d. However, a
t axpayer may not deduct personal expenses. Sec. 262(a).
Ceneral ly, a taxpayer nust keep records sufficient to
establish the anounts of the itens reported on his Federal incone
tax return. Sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.
In the event that a taxpayer establishes that a deductible
expense has been paid but is unable to substantiate the precise
anount, we generally may estimte the anount of the deductible

expense, bearing heavily against the taxpayer whose inexactitude
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in substantiating the amount of the expense is of his own nmaking.

Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Gr. 1930). W

generally will not estimate a deductibl e expense, however, unless
t he taxpayer presents sufficient evidence to provide sone basis

upon which an estimate may be nmade. Vanicek v. Comm ssioner, 85

T.C. 731, 743 (1985).
Section 274(d) supersedes the Cohan doctrine for certain

categories of expenses. Sanford v. Conm ssioner, 50 T.C 823,

827-828 (1968), affd. per curiam412 F.2d 201 (2d Gr. 1969).
Cenerally, a deduction is disallowed for travel expenses, neals
and entertainnment, and |isted property unless the taxpayer
properly substantiates: (1) The anount of the expense; (2) the
time and place of the expense; (3) the business purpose; and (4)
in the case of neals and entertai nnent, the business relationship
bet ween the taxpayer and the persons being entertained. Sec.
274(d). Listed property includes passenger autonobiles, any type
of property generally used for entertai nnent or recreation, any
conputer or peripheral equi pnent, and any cellul ar phone or other
simlar tel ecomunications equi pment.* Sec. 280F(d)(4).

Ceneral |y, deductions for expenses subject to the strict

4Sec. 280F(d)(4) was anmended by the Small Business Jobs Act
of 2010, Pub. L. 111-240, sec. 2043(a), 124 Stat. 2560, which
renmoved cel | ul ar phones and other simlar telecomunications
equi pnent from*“listed property”. However, that anmendnent is
effective only for tax years beginning after Dec. 31, 2009. |Id.
sec. 2043(b).
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substantiation requirenents of section 274(d) nust be disall owed
in full unless the taxpayer satisfies every el enent of those

requi renents. Sanford v. Conm ssioner, supra at 827-828; Larson

v. Comm ssioner, T.C Meno. 2008-187; sec. 1.274-5T(a), Tenporary

| ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985). Deductions
for listed property that is used both personally and in the

t axpayer’s business are disallowed unless a taxpayer establishes
t he amount of business use of the property. Kinney v.

Conmi ssioner, T.C. Menp. 2008-287; A sen v. Conmmi ssioner, T.C

Meno. 2002-42, affd. 54 Fed. Appx. 479 (9th Cr. 2003); sec.
1.274-5T(b) (6)(i)(B), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985).

Taxpayers may substantiate their deductions by either
adequate records or sufficient evidence that corroborates the
taxpayer’s own statenent. Sec. 274(d). To satisfy the adequate
records requirenent, a taxpayer nust maintain records and
docunentary evidence that in conbination are sufficient to
establish each el enent of an expenditure or use. Larson v.

Comm ssi oner, supra; sec. 1.274-5T(c)(2)(i), Tenporary Income Tax

Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A contenporaneous |og
is not required, but corroborative evidence used to support a

t axpayer’s reconstruction of the expenditure “‘nust have a high
degree of probative value to elevate such statenent’” to the

| evel of credibility of a contenporaneous record. Larson v.
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Conmm ssi oner, supra (quoting section 1.274-5T(c)(1), Tenporary

I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985)).

In the absence of adequate records, a taxpayer alternatively
may establish an el enent of an expenditure by “*his own
statenent, whether witten or oral, containing specific
information in detail as to such elenent’” and by “‘other
corroborative evidence sufficient to establish such elenent.’”
Id. quoting (section 1.274-5T(c)(3), Tenporary |Incone Tax Regs.,
50 Fed. Reg. 46020 (Nov. 6, 1985)). Even if an expense woul d
ot herwi se be deductible, the deduction may still be denied if
there is insufficient substantiation to support it. See sec.
1.274- 5T(a), Tenporary Income Tax Regs., supra. W do not
estimate under the Cohan doctrine expenses that are subject to

the requirenents of section 274(d). Sanford v. Conm Ssi oner,

supra at 827; Larson v. Comm SSioner, supra.

A. Schedul e C Expenses for M. Robi nson

For the years in issue petitioners reported the foll ow ng

expenses for M. Robinson on a Schedule C for each year:

Expense 2004 2005
Busi ness use of hone $438 $457
O fice expense 4,222 5,128
Repai rs and nai nt enance 2,760 2,822
Suppl i es 2,943 2,788
Uilities 3, 356 3,765
Car and truck 7,219 7,123
Travel 1, 003 1, 250
Meal s and entertai nment 443 393
O her expenses 2,780 3,100

Tot al 25,164 26, 826
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Most of petitioners’ clainmed expenses relate to M.
Robi nson’s use of an office in his hone. Section 280A generally
prohi bits the deduction of the costs of a taxpayer’s residence.
However, section 280A(c)(1) permts a deduction for the allocable
portion of a residence that is used exclusively and on a regul ar
basis as a taxpayer’s principal place of business. To neet the
regul ar basis test under section 280A(c)(1), the business use

must be nore than occasional or incidental. Jackson v.

Commi ssioner, 76 T.C. 696, 700 (1981). It nust be continuous,

ongoi ng, or recurring. Uphus v. Conm ssioner, T.C Meno.

1994-71.

Petitioners offered no testinony or other evidence regarding
the amount of time M. Robinson spent doing work in the office in
his home. M. Robinson had a full-time job at Rowan University
during the years in issue, and he conpleted only mnimal work for
Tenpl e during each year. The parties stipulated that M.

Robi nson’s work for Tenple was conpl eted out of the office in his
home, but the amount of work he was required to conplete was so
mnimal that it does not allow us to conclude, in the absence of
any other evidence, that M. Robinson used the office in his hone
on a regular basis. Because petitioners bear the burden of
proving that M. Robinson regularly used the office in his hone
during the years in issue and because they offered no evidence to

prove such regul ar use, we conclude that petitioners have failed
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to show that they are entitled to deduct any expenses related to
M. Robinson’s use of an office in his home during the years in
i ssue. Accordingly, because petitioners may not deduct such
expenses, we sustain respondent’s disallowance of all the expense
deductions petitioners clainmed for the business use of their
home, office expenses, repairs and mai nt enance, supplies, and
utilities, all of which are related to M. Robinson’s use of an
office in petitioners’ hone, except for cellular phone and
conput er expenses, which we treat separately.

Cel | ul ar phones and conputers are listed property under
section 280F(d)(4), and therefore rel ated expenses are subject to
strict substantiation under section 274(d). Petitioners offered
no testinmony or other evidence regardi ng the business purpose of
M. Robinson’s cellular phone or Apple conputer. Accordingly,
petitioners have failed in their burden of proof, and we sustain
respondent’ s disall owance of petitioners’ cellular phone and
conput er expense deducti ons.

For the years in issue, petitioners clainmed car and truck
expenses for M. Robinson’s 2004 Chrysler Pacifica (Pacifica).
Passenger autonobiles are listed property under section
280F(d) (4), and expenses associated with their purported business
use therefore are subject to the hei ghtened substantiation

requi renents of section 274(d).
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For 2004 petitioners reported car and truck expenses
totaling $7,219 for M. Robinson’s Pacifica. To substantiate
t hose expenses, petitioners provided cancel ed checks and invoices
from M. Robinson’s paynents to Chrysler Financial for the
Pacifica, totaling $6,443.67, and mi scel |l aneous receipts from
mechani cs, body shops, insurance conpanies, and tolls, totaling
$3,014.10. On the Schedule C for M. Robinson’s business,
petitioners reported that M. Robinson drove the Pacifica 18, 000
mles for business, 3,200 for commuting, and 14,800 for ot her
pur poses. However, petitioners did not provide a | og docunenting
M. Robinson’s business trips, nor did they otherw se explain how
he managed to drive 18,000 mles for his business even though he
taught class only 8 days during 2004.

For 2005 petitioners clainmed car and truck expenses of
$7,123 for M. Robinson’s Pacifica. Petitioners simlarly
provi ded i nvoi ces substantiating nost of M. Robinson’ s paynents
to Chrysler Financial for the Pacifica, totaling $5,902.78 during
2005. Petitioners reported on the Schedule C for M. Robinson’s
busi ness that M. Robinson drove the Pacifica 16,500 mles for
busi ness, zero mles for comuting, and 16,500 mles for other
pur poses during 2005. As with the expenses for 2004, M.
Robi nson did not supply a log or other neans to substantiate the
purposes of his trips or explain how he calculated his mles.

Petitioners provided no other docunentation of M. Robinson's car
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and truck expenses for 2005, and it is unclear fromthe record
how he arrived at total expenses of $7,123.

Petitioners offered no testinony or other evidence to
expl ai n how they cal cul ated whi ch autonobil e expenses were
related to M. Robinson’ s business and which were not. The very
round nunbers of mles reported on the Schedules C and the
overall lack of any records suggesting how t he expenses were
allocated significantly detract fromthe credibility of the
expenses reported. W conclude that petitioners have failed in
their burden of satisfying the strict substantiation requirenments
of section 274(d), and we therefore sustain respondent’s
di sal | ownance of petitioners’ car and truck expense deducti ons.

Petitioners clainmed deductions for additional travel
expenses, as well as neal and entertai nment expenses, related to
M . Robinson’s business during the years in issue. However, they
provi ded no docunentation or testinony to support their clained
travel expenses and neal and entertai nment expenses.

Accordingly, petitioners have failed in their burden of proof,
and we therefore sustain respondent’s disall owance of deductions
for those expenses.

Finally, petitioners clainmed deductions for “other expenses”
on their Schedules C of $2,780 and $3,100 for their 2004 and 2005
tax years, respectively. Those expenses reflect the costs of

publ i cations M. Robinson purchased during the years in issue.
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Petitioners did not provide any receipts or invoices to
substanti ate the expenses they deducted for publications for
2004. Instead, petitioners provided only cancel ed checks and
credit card statenents, which do not give any details about the
items M. Robinson purchased.

Petitioners did provide receipts to substantiate M.

Robi nson’ s expenses for publications for 2005. The receipts they
provi ded show that the “publications” M. Robinson purchased

i ncl uded: Laugh Qut Loud Knock-Knock Jokes; several books about
m dw ves; several television shows on DVD including Gl nore
Grls, Arrested Devel opnent, and Friends; several books about
origam ; several books on the architect Frank Ll oyd Wight; a
Harry Potter book; Wtchcraze; Teen ldol; In Her Shoes; A
Christmas Carol; Top Gun; Mary Poppins; 501 Mist-See Myvies; Good
WIl Hunting; The Iliad; The Qdyssey; subscriptions to People
magazi ne, several books on |ogic, unknown purchases totaling

$68. 74 at LexisNexis, and various other publications, sone of
which were not |isted on the receipts, and sone of which the
parties stipulated were not related to M. Robinson’s busi ness.

Al t hough M. Robinson admtted during his testinony that
many of the books |isted on the receipts for 2005 were unrel ated
to his business, petitioners argued that it should not matter
because the recei pts and statenents they supplied total

approxi mately $3,900, and they deducted only $2,780 in expenses.
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However, petitioners appear to have erred in those cal cul ations;
we find that the sum of the receipts they provided falls well
short of the expense deduction they clainmed. The sumof all the
purchases listed on the receipts is $2,201.06, yet petitioners
deducted $3,100 on their 2005 Schedul e C.

Mor eover, although we have exami ned all of the receipts
petitioners provided, we did not find even a single receipt that
woul d have justified deducting the item s cost as a business
expense. Most of the receipts were clearly unrelated to M.

Robi nson’ s business. The few that m ght concei vably have been
related to his business as a police instructor (receipts from
Lexi sNexi s and the Pennsylvani a State Bookstore) did not |list the
itenms purchased, and M. Robinson did not testify or provide

ot her evidence about how they were related to his business.
During cross-exam nation M. Robinson attenpted to justify sonme
of the expenses that were apparently unrelated to his business.
For instance, he contended that a subscription to People nagazi ne
was a busi ness expense because it contained articles on current
events, that purchases of books on mdw fery were business
expenses because he sonetines taught classes on ethics, and that
pur chases of books about Frank Ll oyd Wight were business
expenses because the architect had been involved in a crine.

We are not persuaded by M. Robinson’s testinony that such

expenses were related to his business. Accordingly, we concl ude
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that petitioners have failed to substantiate any of the
publication expenses they deducted on their Schedules C, and we
therefore sustain respondent’s disall owance of those expenses.

B. Schedul e A Deductions for Ms. Robinson’'s Expenses

Pursuant to section 162(a), a taxpayer is entitled to deduct
all of the ordinary and necessary expenses paid or incurred
during the taxable year in carrying on a trade or business.
However, enpl oyees cannot deduct such expenses to the extent that
enpl oyees are entitled to rei nbursenent fromtheir enployers for
expenditures related to their status as enployees. Quvis v.

Comm ssi oner, 788 F.2d 1406, 1408 (9th GCr. 1986), affg. T.C

Meno. 1984-533; Lucas v. Comm ssioner, 79 T.C. 1, 7 (1982). The

deduction for an enployee’s unrei nbursed busi ness expenses under
section 162 is clainmed on Form 2106, Enpl oyee Busi ness Expenses,
and included in the m scellaneous item zed deductions clai ned on
Form 1040, U.S. Individual |Inconme Tax Return, Schedule A. An

i ndi vidual perform ng services as an enpl oyee nay deduct

m scel | aneous item zed deductions incurred in the performnce of
services as an enployee only to the extent such expenses exceed 2
percent of the individual’s adjusted gross incone. Sec. 67(a).
Expenses incurred in the performance of services as an enpl oyee
are to be reported as required by the regul ati ons pronul gat ed
under section 162. See sec. 1.162-17(a), Income Tax Regs. To

satisfy the requirenents of section 162(a), an expense nust be
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ordi nary and necessary and have the requisite relationship to the
t axpayer’s busi ness. The taxpayer bears the burden of proving
that the claimed expenses were ordi nary and necessary under
section 162. The enpl oyee nust show the rel ati onship between the

expendi tures and the enploynent. See Rosenmann v. Conm SSi oner,

T.C. Meno. 2009-185; Colvin v. Commi ssioner, T.C Mno. 2007-157,

affd. 285 Fed. Appx. 157 (5th Gr. 2008); Evans v. Conm ssioner,

T.C. Meno. 1974-267, affd. in part and revd. in part on another
ground 557 F.2d 1095 (5th G r. 1977).

Petitioners clainmed on their tax returns for the years in
i ssue that Ms. Robinson was eligible for the foll ow ng

unr ei nbur sed enpl oyee busi ness expense deducti ons:

Expense 2004 2005
Vehi cl e expense $337 $444
Parking fees, tolls, and

transportation 678 24,876
Travel expenses 22,785 765
O her busi ness expenses 763 3,915
Meal s and entertai nment 3, 258 ---

Tot al 27,821 30, 000

M's. Robinson was the sole driver of petitioners’ 2002
Chrysler Sebring (Sebring) during the years in issue. On their
Schedul e A for 2004 petitioners reported that Ms. Robinson drove
22,000 mles, 5,000 of which were for business. They used the
correspondi ng percentage, 23 percent, to calculate the share of
Ms. Robinson’s total reported gasoline, oil, repairs, and

vehi cl e i nsurance expenses of $1,422 that should be allocated to
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M's. Robi nson’ s unrei nbursed enpl oyee busi ness expenses. In
total, petitioners reported $337 as Ms. Robinson’s unreinbursed
enpl oyee busi ness vehi cl e expenses during 2004. Petitioners
did not supply a log or other neans to substantiate the business
pur poses of Ms. Robinson’s trips in the Sebring, nor did they
expl ain the purposes of such trips during their testinony.

For 2005 petitioners nmade the sanme cal cul ation as for 2004,
reporting that Ms. Robinson traveled 23,000 mles in the
Sebring, 5,000 of which were for business. For 2005 they clained
$2,044 in expenses for gasoline, oil, repairs, and vehicle
i nsurance, and they reported an unrei nbursed enpl oyee busi ness
vehi cl e expense of $444. Petitioners provided no evidence or
testinony to substantiate the business purpose of the mles they
reported on their Schedule A

As stated above, passenger autonobiles are |listed property
and expenses associated wth their purported business use are
subj ect to the heightened substantiation requirenents of section
274(d). Petitioners have the burden of proof, yet they provided
no testinony or other evidence to substantiate the business
pur poses of the expense deductions clainmed for Ms. Robinson’s
vehicle. Accordingly, we conclude that they have failed to prove
that they are entitled to those deductions, and we therefore

sustain respondent’s disall owance of them
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It is unclear fromthe record how petitioners arrived at the
remai nder of the expenses they reported for Ms. Robinson on
their Schedule A. Except for invoices from Chrysler Financial
and a single receipt froman auto nechanic, petitioners provided
no receipts to substantiate the $27,821 in unrei nbursed enpl oyee
busi ness expenses petitioners clained that Ms. Robinson incurred
during 2004. |Instead, petitioners provided a list of
uncat egori zed expenses, culled fromcredit card statenents,
totaling $2,024.25. During her testinony Ms. Robinson expl ai ned
that three of the charges listed were for visits to tourist
attractions: The Metropolitan Museum of Art; the Phil adel phia
Museum of Art; and the Easton Town Center in Chio, which Ms.

Robi nson explained was a “lifestyle center” that denonstrated the
direction retail had taken in the | ast decade. M's. Robi nson
expl ai ned that she made visits to tourist attractions to | ook for
i deas or business opportunities that she m ght enploy in her own
busi ness, an activity she | abel ed “benchmarking”. Although Ms.
Robi nson bel i eved such “benchmarki ng” excursions were inportant
for devel opi ng her business, her enployer would not reinburse her
for them and they had to be conducted on her personal tine.

M's. Robinson did not testify about or otherw se explain any of

t he ot her unrei nbursed enpl oyee busi ness expenses she deducted

for 2004.
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To substantiate Ms. Robinson’s reported unreinbursed
enpl oyee busi ness expenses of $30, 000 for 2005, petitioners
supplied invoices and cancel ed checks from Chrysl er Financial for
their paynments on the Sebring and 46 uncategorized receipts
totaling $4,270.63. Many of the receipts are fromrestaurants,
yet petitioners reported no expenses for neals and entertai nnent
on Ms. Robinson’s Schedule A for 2005. Qher receipts show
expenses for parking, airplane tickets, and retail itens,
i ncludi ng two purchases of doll clothes at Anmerican Grl Place in
New York. The largest receipt is froma hotel stay at D sney’s
Grand Californian Hotel at Disneyland in Anaheim California.
Petitioners also included receipts for tickets to D sneyland and
receipts froma visit to Disney Wrld in Olando, Florida.
During her testinmony, Ms. Robinson explained that she nmakes an
annual trip to Disney Wrld to “see what's going on”. Wile
there, she visits all of the thene parks to conpare the newest
attractions and |l ook at Disney’'s retail establishnments. Ms.
Robi nson took these trips during 2005 acconpani ed by M. Robi nson
and their daughter. On at |east one of the trips they were al so
acconpani ed by Ms. Robinson’s nother and M. Robinson’s not her.
Nonet hel ess, petitioners clained that all of the expenses from
those trips were unreinbursed enpl oyee busi ness expenses because
they were inportant “benchmarking” excursions for Ms. Robinson’s

j ob.
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If atripis primarily personal, expenses are not deductible
even if the taxpayer engaged in sone business activities at the
destination. Sec. 1.162-2(b)(1), Incone Tax Regs. Wet her
travel is primarily related to the taxpayer’s trade or business
or is primarily personal is a question of fact. Sec.

1.162-2(b)(2), Inconme Tax Regs.; see al so Hol swade V.

Comm ssioner, 82 T.C. 686, 698, 701 (1984). The amount of tinme

spent on personal activity during the trip conpared with the
anount of tinme spent on activities directly relating to the
taxpayer’s trade or business is an inportant factor in

determ ning whether the trip is primarily personal. Sec.
1.162-2(b)(2), Income Tax Regs. The taxpayer nust prove that the
trip was primarily related to the trade or business. Rule
142(a).

Petitioners have failed to show that Ms. Robinson’s trips
to visit tourist attractions around the country were ordinary and
necessary for her enploynent. See sec. 162(a). Moreover, the
facts suggest that the prinmary purpose of her trips was personal
pl easure: she was al ways acconpani ed by other famly nenbers and
she took vacation time to make the trips. The nere fact that
M's. Robi nson may have garnered sone business ideas on her visits
to tourist attractions does not permt her to deduct the costs of
those trips as unrei nbursed enpl oyee busi ness expenses.

Accordingly, we sustain respondent’s disallowance of all expenses
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associated with those trips during the years in issue. Because
we understand petitioners to be claimng that all of Ms.
Robi nson’ s unrei mbursed enpl oyee busi ness expenses relate to her
“benchmar ki ng” excursions, the disallowance of those expenses
di spenses with all of the unrei nbursed enpl oyee busi ness expenses
claimed by Ms. Robinson.

C. Schedul e A Deductions for M. Robinson’'s Expenses

Petitioners also clained unrei nbursed enpl oyee busi ness
expense deductions for M. Robinson on their Schedules A for the

years in issue in the foll ow ng anobunts:

Expense 2004 2005
Vehi cl e expense --- $262
Parking fees, tolls, and

transportation $380 324
Travel expenses 390 189
O her busi ness expenses 465 1, 707
Meal s and entertai nnment --- 160

Tot al 1, 235 2,642

Petitioners offered no docunents, testinony, or other evidence to
substantiate M. Robinson’s Schedul e A expenses. Accordingly,
petitioners have failed in their burden of proof, and we

t herefore sustain respondent’s disallowance of all such expenses
for the years in issue.

D. Schedul e A Deductions for Tax Preparation Expenses

Petitioners also clainmed tax preparation expenses of $70 and
$75 for their 2004 and 2005 tax years, respectively. However,

they did not provide any receipts to substantiate those expenses.
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Accordingly, petitioners have failed in their burden of proof and
we therefore sustain respondent’s disallowance of their tax
preparati on expense deducti ons.

V. VWhether Petitioners Are Liable for Additions to Tax Under
Section 6651(a)(1) for Failure To File Tinely Returns

Section 6651(a)(1l) provides for an addition to tax where a
failure to file a Federal tax return tinely is not due to
reasonabl e cause or is due to willful neglect. Pursuant to
section 7491(c), the Comm ssioner generally bears the burden of
production for any penalty, but the taxpayer bears the ultimte

burden of proof. Higbee v. Conm ssioner, 116 T.C. 438, 446

(2001).

Petitioners do not dispute that they were late in filing
their tax returns for the years in issue. Consequently,
respondent has nmet his burden of production under section
7491(c), and in order to avoid the section 6651(a)(1) addition to
tax, petitioners have the burden of establishing reasonabl e cause
and the absence of willful neglect for failure to file tinely.

See Calloway v. Comm ssioner, 135 T.C. 26, 45 (2010); Gates v.

Comm ssioner, 135 T.C. 1, 14 (2010).

Petitioners contend that their failure to file tinely is due
to reasonabl e cause because they were awaiting a decision in a
prior dispute before the Tax Court regarding M. Robinson’s
status as an i ndependent contractor. However, the stipul ated

decision in that case was entered on Novenber 2, 2004, and
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petitioners’ tax returns for the years in issue were not due
until April 15, 2005, and April 17, 2006. Petitioners offered no
ot her explanation for why they filed their returns late.
Accordi ngly, we conclude that petitioners have failed in their
burden of proof, and we therefore sustain respondent’s
determ nation of the addition to tax under section 6651(a)(1)
agai nst petitioners for their failure to file tinely returns.

V. VWhet her Petitioners Are Liable for Accuracy-Rel ated
Penal ti es Pursuant to Section 6662(a)

Section 6662(a) inposes an accuracy-related penalty of 20
percent of any underpaynent that is attributable to causes
specified in subsection (b). Subsection (b) applies the penalty
to any underpaynment attributable to, inter alia, a “substanti al
under st atenent of incone tax” or “Negligence or disregard of
rules or regulations.”

There is a “substantial understatenment” of income tax for
any tax year where the anmount of the understatenent exceeds the
greater of 10 percent of the tax required to be shown on the
return for the tax year or $5,000. Sec. 6662(d)(1)(A). However,
t he amount of the understatenent may be reduced by any portion of
t he understatenment attributable to any itemfor which there was
substantial authority for the taxpayer’'s treatnment, or with
respect to which the relevant facts were adequately disclosed on
the taxpayer’s return and there was a reasonable basis for the

taxpayer’s treatnment. Sec. 6662(d)(2)(B)
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Section 6662(a) and (b)(1) also inposes a penalty for
negl i gence or disregard of rules or regulations. Under section
6662(c), “negligence” is “any failure to make a reasonabl e
attenpt to conply with the provisions of this title”. W have
defined negligence as “a | ack of due care or a failure to do what
a reasonabl e and prudent person would do under the

circunstances.” Bunney v. Commi ssioner, 114 T.C. 259, 266

(2000). Failure to maintain adequate books and records or to
substantiate itens properly constitutes negligence. Sec.
1.6662-3(b)(1), Incone Tax Regs. A taxpayer is considered to
have di sregarded rules or regulations even if such disregard is
“carel ess,” neaning that the taxpayer “does not exercise
reasonable diligence to determ ne the correctness of a return
position that is contrary to the rule or regulation.” Sec.
1.6662-3(b)(2), Incone Tax Regs.

CGenerally, the Comm ssioner bears the burden of production
with respect to any penalty, including the accuracy-rel ated

penalty. Sec. 7491(c); Hi gbee v. Commi ssioner, supra at 446. To

nmeet that burden, the Comm ssioner nust conme forward with
sufficient evidence indicating that it is appropriate to inpose

the rel evant penalty. Higbee v. Comm ssioner, supra at 446. The

Comm ssi oner has the burden of production only; the ultimte
burden of proving that the penalty is not applicable remins on

t he taxpayer. Id.
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Respondent contends that petitioners are liable for the
penal ty pursuant to section 6662 both because they substantially
understated their inconme tax and because they were negligent.
Petitioners understated their tax liabilities by $7,965 and
$9,634 for their 2004 and 2005 tax years, respectively. The
anount by which they understated their tax liability for each
year exceeds both: (1) 10 percent of the amount required to be
shown on their return for each year ($1,925.20 and $2, 858. 30,
respectively); and (2) $5,000. Petitioners have the burden of
proof regardi ng whet her any portion of either understatenent
shoul d be reduced pursuant to section 6662(d)(2)(B), but they did
not address the issue or present any evidence showing that their
under statenments should be reduced. Accordingly, we conclude that
petitioners have failed in their burden of proof, and we
therefore hold that petitioners are liable for the section 6662
penalty for both years for substantially understating their
i ncone tax. See sec. 6662(d). Because we decide petitioners are
liable for the section 6662 penalty on account of their
substantial understatenents of their tax liabilities for both
years, we need not consider whether they were al so negligent.

In reaching the foregoing hol dings, we have considered al
the parties’ argunents, and, to the extent not addressed herein,

we conclude that they are noot, irrelevant, or without nerit.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




